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In the United States Circuit Court of Hppeals
FOR THE NINTH CIRCUIT

NORTHWESTERN STEAMSHIP
COMPANY, A CORPORATION,

Plaintiff in Error, V,No. 1214

vs.

V. V. GRIGGS, Defendant in Error,

Brief of plaintiff in 6rror

UPON WRIT OF ERROR TO THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF ALASKA,

SECOND DIVISION

I.

STATEMENT OF THE CASE.

This action was instituted by the defendant in error

against the plaintitf in error by the filing of a complaint

(Record, p. 1) August 23rd, 1904, in the United States

District Court of *Alaska, Second Division, alleging in

substance as follows

:

That the defendant was and is a corporation organ-

ized under the laws of the State of Nevada, and doing

business in Alaska with offices at Nome, and as a com-

mon carrier of freight and passengers operated the steam-

ship ''Olympia" between Seattle and Nome. That on



the first trip of said steamship in 1904 plaintiff was a

passenger in the employ of the Pacific Cold Storage Com-

l^anv in looking after their stock on board said steam-

ship. That on or about the 13th day of June, while en-

gaged in feeding said stock upon the upper deck, plaintiff

fell through an open hatch on said upper deck through the

three lower hatches to the lower deck and received injuries

consisting of a broken and fractured arm and severe

bruises to other parts of his body. That the hatch hole

and the walk surrounding the same on the said upper

deck were negligently constructed without guards, and

that the net which was usually placed over the hatch

on the deck below when not in use was not in place at

the time of the accident. That plaintiff was without fault

or negligence and that the accident was due solely to

the negligence and carelessness of defendant. That plain-

tiff had been taken to a hospital; had been obliged to

employ a physician; was still unable to work, and that

his injuries would at all times interfere with his usual

occupation, and that he prayed for damages in the sum of

ten thousand dollars, one hundred and seventy-five dol-

lars for medical and surgical aid and for costs.

Defendant in its answer admitted that it was a cor-

poration and common carrier of passengers and freight

as alleged in the first and second paragraphs of the com-

plaint, and denied all the other allegations of the com-

plaint.



The case came on duly for hearing before the court

and a jury, and a verdict having been rendered in favor

of the defendant in error for $1,750,000 and costs in the

sum of $65.50, and the motion of plaintiff in error for a

new trial having been overruled and denied, and judg-

ment rendered in favor of the defendant in error, plain-

tiff in error has brought the case to this court.

n.

ASSIGNMENT OF EKROES.

Plaintiff in error made assignments of error (Record,

pp. 106 to 117), and for brevity we repeat here only the

assigmnents of error which are relied upon and argued

in this brief, as follows

:

(a) The court erred in overruling defendant's mo-

tion for a non-suit after the testimony of plaintiff had

been introduced and plaintiff rested his case in chief

(Record, p. 107).

(b) The court erred in rejecting the testimony of

George T. Williams, offered by the defendant, which said

offer was as follows, to-wit:

''Defendant offers to prove by the witness, George
T. Williams, one of the officers of said Northwestern
Steamship Company, that the plaintiff, Griggs, was not

a passenger for hire on defendant's boat at the time he

was injured, and that defendant received no consideration

for the transportation of plaintiff from Seattle to Nome

;
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that plaintiff was in the sole employ of one Joseph Cox,
with whom defendant contracted and agreed to carry
two hundred and fifty sheep from Seattle to Nome, which
said sheep were to be carried on a false deck erected and
constructed above the main deck of the steamship 'Oljin-

pia,' belonging to defendant, in pens or corrals erected

and constructed on said false deck for that purpose; that

at the time of making said contract witness in behalf of

said defendant company made plans and specifications

of said sheep-pens and corrals, and showed the same to

the said Joseph Cox, which plans and specifications in-

cluded two passageways between said pens, from which
it was intended that said sheep should be fed; that the

said Joseph Cox then and there disapproved of said

plans, and then and there stated to the witness that he.

Cox, wanted all the space possible for his sheep, and
then and there requested this witness to build the sides

and ends, making one big corral or pen, and that if Cox
desired the same altered or changed during the voyage
he would arrange with the captain of the ship on the trip

to do so. That said sheep pens and everything connected
with the same, and with the said sheep deck, was arranged
according to the request and instructions of said Cox
during said entire voyage. That the said Joseph Cox
stated to Mr. Williams before leaving Seattle that the

sheep could be fed from the end of the pens by taking the

feed from one pen to the other; that the said pens were
at all times on said voyage arranged to suit the wishes
of Mr. Cox, who had agreed to feed and care for said

sheep on said voyage and to assume all responsibility

for same. That the plaintiff was in the employ of said

Cox during said entire trip, and never in the employ
of defendant. That if the plaintiff was injured on said

trip by falling through a hatch on said false deck and
from there to the orlop deck below, that said injury was
proximately caused by the negligence and carelessness

and want of ordinary care and prudence on the part of

his employer, Joseph Cox, to provide suitable means by
which said sheep could be fed." (Record, pp. 107, 108

and 109.)



(c) The said court erred in refusing to admit the

foUo^ring testimony in evidence as the same was offered

by the defendant, to-wit:

The testimony of the plaintiff on cross-examination

showed that the plaintiff would only have to raise a can-

vas that was placed over the sheep pens in order to pass

from one pen to the other and so feed the sheep. That

this canvas was fastened down over the pens; and de-

fendant made the following offer of testimony, which the

court refused to admit, to-wit

:

"Defendant offers to show by this witness (Griggs)
that sailors were frequently on the false deck where the

sheep were, and he could have asked for and received as-

sistance from such sailors to remove the canvas on top
of the sheep pens, if the same was necessary, in order to

feed the sheep." (Eecord, p. 109.)

(d) The said court erred in giving the following in-

struction during the course of the charge to the jury, to-

wit:

'^The law requires the common carriers of passen-

gers to exercise the highest degree of care that human
judgment and foresight can conceive and that is practi-

cable in view of the circumstances, and whoever engages
as a common carrier to transport passengers, impliedly

promises that his passengers shall have this degree of

care, and I instruct you that if there is the least failure

by a common carrier of passengers to exercise all the

diligence and care that is practicable in keeping its con-

veyances in a safe condition or in providing for the safety

of its passengers, then the duty of the common carrier is

not performed, and it is responsible for any damage for

an injury of which such neglect is the primary cause.



providing the person injured has himself used reason-

able care and caution to avoid such injury." (Eecord,

p. 110.)

(e) The said court erred in refusing to give to the

jury the following instruction requested by plaintiff in

error, to-wit:

*
' The court instructs the jury that if they believe from

the evidence that the hatchway through which the plain-

titf fell and was injured was left or maintained by de-

fendant in an unsafe or insecure manner, and that the

same was known to plaintiff, and that complaint had been
made to defendant of its condition, yet notwithstanding
such knowledge or complaint the defendant failed to re-

pair or remedy the same, and the plaintiff continued to

feed the sheep and go into the vicinity of such hatchway,
when another or more safe yet difficult means was avail-

able, and was injured thereby, then plaintiff is deemed
to have assumed the risks incident to going about such

place and is guilty of such contributory negligence as

bars his recovery in this action, and the verdict should be

for the defendant." (Eecord, p. 115.)

(f) The said court erred in refusing to give the

jury the following instruction requested by the plaintiff

in error, to-wit:

**The court instructs the jury that where it is the

duty of the servant to perform the work and labor in

and about places known by him to be dangerous and
unsafe, then it is incumbent upon such servant in the

performance of his duties to exercise such extraordinary

care and caution, or such increased care and caution, as

the known dangerous condition and circumstances re-

quire, and failing to do so must be deemed to have as-

sumed the risk incident to such danger and guilty of

such contributory negligence as bars a recovery for any
injury sustained by him." (Eecord, pp. 115, 116.)



in.

AEGUMENT.

1. The court erred in overruling the motion for a

non-suit interposed by plaintiff in error. The testimony

of plaintiff below shows conclusively that he knew and

appreciated the danger to which he was exposed, and

that he voluntarily encountered it, and therefore he can-

not hold plaintiff in error responsible for the injuries

received.

We quote from the testimony of plaintiff in the court

below as follows: (Record, pp. 43, 44 and 45.)

**I assumed that it was dangerous without a railing

or a rope, or something around there, I thought it might
be, yes, I thought it was. I had known that it was dan-
gerous ever since I had been at sea. I knew that there

ought to have been some guard around there. Every
time I went up on that space I knew that it was danger-
ous ; I knew that a man was liable to fall down there and
get hurt. If a man was handling a sack of grain or was
using both of his hands pouring the grain into a pail,

that would render the situation somewhat more danger-
ous to a man on that narrow space. I knew that at that

time. At the time I was pouring the grain out of the

sack into the pail on this space where I was standing, I

did not realize the danger at that time. I had thought
of it before that. I had thought about it as a dangerous
position, but I did not know it every time that I went up
there. I did not pay any particular attention to it every
time. I discovered that this space was dangerous the first

day when out at sea, but I did not realize it as dangerous
every time that I went up there, because it never crossed

my mind half the time, unless I was noticing walking
along or holding, or I would not go up. Sometimes I

thought of it as dangerous, and sometimes I did not, I
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guess. Mr. Cox realized that it was dangerous when he
went up there and saw it the first time. There were times

wlien I did not realize it was dangerous when I was up
there to pour out feed. Yet notwithstanding the fact that

I knew that it was dangerous, I went up there at least

once or twice a day for at least ten days before I was in-

jured, and I knew that with a rope or guard there that

I was liable to fall off, and I knew much more without
any rope or railing or guard of any kind that I was liable

to fall off, and I realized that the danger was increased

from the fact of the men's having to handle heavy sacks

of grain. * * * j i^^ve seen the net off the hatch at

different times when the hatch was in use. I would be

able to see if I was close to the hatch whether or not it

was in use, and when on this space feeding the sheep,

I have quite a number of times looked down and seen

the netting. I did this all the time when I first started

out, for the reason that I saw a number of days when
it was off. I was afraid of its being off and I would
slip over through it. That was why I considered this

space upon which I was standing as dangerous. Up to

the time I fell I considered it dangerous all the while."

It will thus be seen that the plaintiff below thoroughly

knew and appreciated the danger to which he was ex-

posed and that he voluntarily encountered it.

''The principle expressed in the maxim 'Volenti non
fit injuria '

' That to which a person assents is not deemed
in law an injury' is one of general application in the law,

not confined to actions in negligence, nor to cases involv-

ing rights of master and servant."

Dresser on Employers' Liability, par. 85, p. 378.

In order to prevent a recovery on the part of de-

fendant in error under the principle of law above set

forth, it would be necessary to show not only a knowledge

of the danger, and an appreciation of the risk, but that
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he consented to take the risk upon himself. This is clearly

shown hy the testimony quoted above. It shows con-

clusively that he thoroughly appreciated the risk to which

he was exposing himself, and that he deliberately and

voluntarily encountered it, for he went there day after

day, without even a protest or a complaint to the carrier

or to his employer of the dangerous condition. It must

be said therefore as a matter of law that the defendant

in error has by his own testimony shown that he has

no right to recover in this cause, and the failure of the

court to grant a non-suit was therefore error.

The law in regard to this subject is very fully set

forth in the case of

Fitzgerald vs. Connecticut River P. Co., 155 Mass.

155, 31 Am. St. 537.

We quote from the opinion as follows (p. 539 Am.

St.): .

''The rule of law briefly stated is this: One who
knows of a danger from the negligence of another, and
understands and appreciates the risk therefrom, and vol-
untarily exposes himself to it, is precluded from recover-
ing for an injury which results from the exposure. It

has often been assumed that the conduct of the plaintiff
in such a case shows conclusively that he is not in the
exercise of due care. Sometimes it is said that the de-
fendant no longer owes him any duty; sometimes that
the duty becomes one of imperfect obligation, and is not
recognized in law. In one form or another the doctrine
is given effect, as showing that in a case to which it

applies there is either no negligence toward the plaintiff

on the part of the defendant, or a want of due care on
the part of the plaintiff.
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"In Thomas v. Quartermaine, 18 Q. B. Div. 685,

Bowen L. J. says :
' The duty of an occupier of premises

reaches its vanishing point in the case of those who are
cognizant of the full extent of the danger and voluntarily

run the risk. ' It would be unjust that one who freely and
voluntarily assumes a known risk for which another is

in a general sense culpably responsible should hold that

other responsible in damages for the consequences of his

own exposure. In Yarmouth v. France, 19 Q. B. Div,,

Lord Esher, master of the rolls, expresses the opinion

that in such a case it is incorrect to say that the defend-

ant no longer owes a duty to the plaintiff, but that it

should rather be said that the duty is one of imperfect
obligation, performance of which the law will not en-

force.
'

'

'*It may be said that the voluntary conduct of the

plaintiff in exposing himself to a known and appreciated
risk is the interposition of an act which, as between the

parties, makes the defendant's act, in its aspect as negli-

gent, no longer the proximate cause of the injury; or at

least is such participation in the defendant's conduct as to

preclude the plaintiff from recovering on the ground of

the defendant's negligence. Certainly it would be in-

consistent to hold that defendant's act is negligent in

reference to the danger of injuring the plaintiff, and
that the plaintiff is not negligent in voluntarily exposing
himself when he understands the danger. '

'

Applying the principles above stated to the facts in

the case at bar, it will be seen that the defendant in error

has no ground for recovery. Upon his own admission

he was not in the exercise of due care. While it is true

that the law imposes a much higher degree of care upon

the carrier than upon the passenger, yet it is also true

that the passenger should be held to an ordinary degree

of care, such as a prudent man would have exercised under
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like circumstances. It certainly cannot be said that an

ordinarily prudent man under like circumstances would

have taken the risk of a danger which he understood to

be as great as plaintiff stated it to be in this case. Cer-

tainly it was his duty as an ordinarily prudent and care-

ful man to have declined to have taken this risk.

It must be remembered also that plaintiff's action

was a deliberate one. He states that for ten days he went

twice a day upon this space to feed his sheep, realizing

from the first that it was a dangerous position. There

can be no question therefore of his willingness to as-

sume the risk.

In the case of

Aufdenherg v. St. Louis I. M. cC S. Ry. Co., 34 S.

W. 485,

It is held that a railway passenger is himself respon-

sible for the result of placing himself in a position of.

obvious peril, even if permitted or encouraged to do so

by the servants of the carrier.

A passenger who accepts a position obviously ex-

posed to peculiar dangers (for example the outside or

top of a car) assumes the risks which obviously attach

thereto.

Shearman <& Redfield on the Law of Negligence,

par. 513a, p. 938.

Atchison, etc., R. Co. v. Lindley, 42 Kans. 714, 22

Pac. 703

;
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St. Louis So. R. Co. v. Rice, 9 Tex. Civ. App. 509,

29 S. W. 525;

Wagner v. Missouri Pac. R. Co., 97 Mo. 512; 10

S. W. 486.

In the case of

McGiiire v. Board, 68 N. Y. Sup. 1026,

It is held that plaintiff, a retail ice dealer, was guilty of

contributory negligence, because on first delivering ice

at an apartment house he notified the janitor that the

dumb waiter by which the ice was taken to the apart-

ments was in a dangerous condition, the bottom of it

being rotten, and yet he continued to use it daily for

about three weeks thereafter, and on the day of the ac-

cident he stepped into the shaft, the dumb waiter being

at the top, and attempting to pull it down the bottom

fell out and he was injured.

It was also held in the case of

Seymour v. Chicago B. c6 Q. Ry. Co., Fed. Cas,

12,685 (3 Biss. 43),

That the plaintiff was obliged to use ordinary care and

prudence in descending the steps and landing on the plat-

form, and if at any moment it would have appeared to a

reasonably prudent person that there was risk of danger

to herself in proceeding, then if she did proceed it was

at her own peril, even though the defendant was guilty

of negligence.
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The defendant in error alleged in his complaint that

he was without negligence. By his own admissions he

has failed to establish this contention. A non-suit should

therefore have been granted.

Upon the question of negligence the court may direct

a verdict, where the evidence is undisputed, or so con-

clusive that the court, in the exercise of a sound discre-

tion would be compelled to set aside a verdict in opposi-

tion to it.

Southern Pac. Co. v. Pool, 160 U. S. 438.

"Where contributory negligence is established by the

uncontroverted facts of the case, it is the duty of the

court to instruct the jury that plaintiff cannot recover.

Missouri Pac. By. Co. v. Moseley, 57 Fed. 921;

Clark V. Wright, 79 Fed. 744.

Where the facts in a case are undisputed, and of such

a character that reasonable minds would agree without

dissent that the injury was caused by the plaintiff's con-

tributory negligence, and there is no evidence upon which

the jury could in the eye of the law reasonably find other-

wise, a verdict should be directed for the defendant.

Lake St. Elevated R. Co. v. Gormley, 108 HI. App.

639.

"The burden of showing the plaintiff's contributory
negligence rests upon the defendant, unless it affirmatively

appears in the case made by plaintiff."
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Berry v. Lake Erie cC- W. R. Co., 70 Fed. 193,

and cases there cited.

It is error in a personal injury case to instruct that

the burden of proving contributory negligence is on the

defendant, where the issue has been raised by testimony

produced by plaintiff.

Mo. K. d- T. Ry. Co. of Texas v. Jolly, 72 S. W. 871.

If it appears by the plaintiff's evidence when he rests

his case that his own negligence contributed to the in-

jury for which he sues, it is the duty of the court to non-

suit him.

New Jersey Express Co. v. Nichols, 97 Am. Dec.

722,

and cases there cited

2. The next assignment of error to which we de-

sire to call the attention of this court is the refusal of the

lower court to admit the testimony of George T. Williams

offered by plaintiff in error (Record, pp. 69, 70). This

testimony was to the effect that the carrier had origi-

nally constructed the sheep pens with an aisle between

them for feeding the sheep, and that Mr. Cox, the ship-

per and plaintiff's employer, had objected and ordered

them built in the manner stated by plaintiff, and that the

whole upper deck for the care of the sheep had been

arranged under the direction of the shipper and in ac-

cordance with his orders. We believe that this testimony
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was competent as an element in showing that the de-

fendant was without negligence in the matter of the con-

struction of the sheep pens, and that if there was any

negligence it was that of the shipper himself, in which

the plaintiff acquiesced, and by remaining in the employ-

ment he assumed the risk of all obvious dangers.

3. The court also erred in refusing to admit the

testimony offered by plaintiff in error to the effect that

sailors were frequently upon this false deck where the

sheep were, and that plaintiff could have received help

from them in removing the canvas to feed the sheep.

(Record, p. 72.) The testimony of plaintiff shows that

the canvas covering was placed over the sheep at the

request of Mr. Cox in the presence of plaintiff, and that

prior to that they had fed the sheep from the pens. It

was therefore proper to admit this testimony as an ele-

ment in showing that defendant was without negligence,

and that plaintiff by failing to take this means for his

protection assumed the risk.

4. The court erred in giving the instruction to the

jury that "The law requires the common carriers of pas-

sengers to exercise the highest degree of care that human

judgment and foresight can conceive," etc. (Record,

p. 110.) This instruction was misleading in that it fixed

a greater responsibility upon the carrier than the law

requires, and it was also inapplicable to the facts in the
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case, it being shown that the danger was obvious, and

therefore assumed by plaintiff.

5. The court also erred in refusing to give the in-

struction requested by plaintiff in error in regard to the

contributory negligence of the plaintiff. (Eecord, p. 115.)

What we have said above in regard to the error of the

court in failing to direct a non-suit applies with equal

force to this assignment of error, and for brevity we

shall not repeat it here but will ask the court to consider

it in connection with this error. There was also evidence

introduced on the part of the defendant below to show

that the space upon which plaintiff stood to feed the

sheep was not intended for that purpose, and that they

could have been fed in a different manner from the pens.

Plaintiff also admitted that before the canvas was placed

over the sheep, which was done at the request of his em-

ployer and with his knowledge, the sheep had been fed

from the pens. The question of the plaintiff's contribu-

tory negligence should have been submitted to the jury,

and the failure to give this instruction was error.

It may be that the court refused to give this in-

struction because contributory negligence was not pleaded

affirmatively by defendant below. It must be borne in

mind, however, that in this case plaintiff pleaded his own

lack of negligence and the defendant denied the allega-

tion. The issue was therefore properly raised, and it was
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error to refuse an instruction in regard to contributory

negligence. Moreover, the case made by plaintiff affirma-

tively showed his own negligence.

Watkinds v. Railroad Co.^ 38 Fed. 711.

Berry v. Lake Erie cC- W. R. Co., 70 Fed. 194,

and cases there cited.

Although contributory negligence is generally an

affirmative defense which must be pleaded, yet if an

inference of contributory negligence arises from the

plaintiff's testimony the question is properly submitted

to a jury.

Evans & Howard Fire Brick Co. v. St. Louis d S.

F. Rij. Co., 21 Mo. App. 648.

The proof of the injury to the passenger casts on

defendant the burden of proving that it was occasioned

by contributory negligence, unless the evidence on his part

tends to show that the injury was due to his negligence.

Boone v. Oakland T. Co., 73 Pac. 243, 139 Cal. 490.

6. The court also erred in refusing to give the in-

struction requested by defendant in regard to the care

which should have been exercised by plaintiff. (Record,

pp. 115, 116.) Plaintiff was in the performance of his

duty as a servant of the Pacific Cold Storage Company.

There was evidence to show that the position which he

had taken to feed the sheep was dangerous, and that
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another and less dangerous way was open to him, and

that by taking this method which he did he assumed the

risk.

Eespectfully submitted,

JOHN P. HAETMAN,
Attorney for Plaintiff in Error.

DUDLEY DUBOSE and

JOSEPH K. WOOD,

Of Counsel.


